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In Re Petition to Amend Rules PETITION OF THE 
1.6, 8.3, and 8.4 of the Minnesota MINNESOTA STATE BAR 
Rules of Professional Conduct ASSOCIATION 

Petitioner, Minnesota State Bar Association (MSBA )I 
states: 

OFFICE OF 
FILE NO. A-W..LATE COURTS 

STATE OF MINNESOTA 
INTHE SUPREME COURT fiov 2 5 1991 

cll- 84- 1toSQ 
F 

WHEREAS, petitioner is a not-for-profit corporation of 

attorneys admitted to practice law before this Court, and 

WHEREAS, this Court has the inherent and exclusive 

power to administer justice , protect rights guaranteed by 

the Constitution, prescribe conditions upon which persons 

may be admitted to practice in the courts of Minnesota, and 

supervise the conduct of attorneys admitted to practice in 

Minnesota, and 

WHEREAS, the Minnesota Rules of Professional Conduct 

were adopted by the Minnesota Supreme Court, effective 

September 1, 1985, as the standard of professional respon- 

sibility for lawyers admitted to practice in Minnesota, and 

WHEREAS, the MSBA established a subcommittee in 1990 

to consider the interaction between Rule 1.6 (which 

addresses the confidentiality of "confidences," defined as 
. 

information protected by the attorney-client privilege and 

"secrets,'! defined as non-nrivileced information gained in 

the professional relationship that the client has requested 

to be held inviolate or the disclosure of which would be 

embarrassing or would be likely to be detrimental to the 

client) and Rule 8.3 (which addresses the reporting of 

professional misconduct), and 
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WHEREAS, during its deliberations the committee 

determined that changes to Rules 1.6 and 8.3 were necessary 

since Rule 8.3 requires the reporting of serious ethical 

violations by other attorneys, but neither requires nor 

permits the disclosure of "confidences" and "secrets" (with 

a few exceptions), even when the "secret" in question is 

that of another attorneys' professional misconduct, and 

WHEREAS, the subcommittee proposed two versions of 

amendments to the MSBA Rules of Professional Conduct 

Committee, one of which provided for mandatorv reporting of 

secrets pertaining to another attorney's misconduct, and 

-another which provided for permissive reporting of secrets. 

Under the permissive rule, the reporting attorney would not 

violate the rules of confidentiality if the attorney 

chose to report such a secret, nor would Rule 8.3 be 

violated if the attorney chose not to report the secret, and 

WHEREAS, the subcommittee and committee voted to 

recommend to the MSBA that it adopt the mandatory version of 

the proposed changes to Rules 1.6 and 8.3, which requires 

the reporting of non-privileged secrets involving another 

attorney's misconduct, and 

WHEREAS, the MSBA Board of Governors and General 

Assembly voted to recommend to the Supreme Court that it 

adopt the permissive version of the proposed changes to 

Rules 1.6 and 8.3 due to a concern that a mandatory rule 

would be nonenforceable; a concern about the practical 

difficulties in distinguishing between confidences and 

secrets; a desire to preserve the attorney-client 

relationship by allowing lawyers to balance the 
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competing factors and decide when to report misconduct, 

rather than requiring lawyers to do so; and a desire to 

honor the longstanding societal interest in promoting 

the free and uninhibited flow of information between an 

attorney and a client. (Recommended changes to Rules 1.6 

and 8.3 attached.) 

WHEREAS, the MSBA also established a subcommittee in 

1990 to consider discrimination in the legal profession, and 

WHEREAS, the subcommittee and Rules of Professional 

Conduct Committee recommended that Rule 8.4 be amended to 

add a new section providing that it is professional 

misconduct to commit discriminatory acts prohibited by 

federal, state or local statute or ordinance if such acts 

reflect adversely on the lawyer's fitness as a lawyer, and 

WHEREAS, the proposed amendment sets out four 

circumstances to be considered in assessing whether a 

discriminatory act reflects adversely on a lawyer's fitness 

as a lawyer, although the suggested Comments provide that it 

is not required that the listed factors need to be 

considered equally nor is the list intended to be 

exclusive, and 

WHEREAS, the MSBA Board of Governors and General 

Assembly voted to recommend to the Supreme Court that Rule 

8.4 of the Rules of Professional Conduct be amended to 

prohibit discrimination. (Recommended changes to Rule 8.4 

attached.) 

NOW THEREFORE, the Minnesota State Bar Association 

respectfully petitions the Minnesota Supreme Court to adopt 
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the amendments to Rules 1.6, 8.3 and 8.4 and their Comments 

as follows: 

Rule 1.6 Confidentiality of Information 
(a) Except when permitted under paragraph (b), a lawyer 

shall not knowingly: 
(1) reveal a confidence or secret of a client; 
(2) use a confidence or secret of a client to the 
disadvantage of the client; 
(3) use a confidence or secret of a client for the 
advantage of the lawyer or a third person, unless the 
client consents after consultation. 

(9 A lawyer may reveal: 
(1) confidences or secrets with the consent of the 
client or clients affected, but only after 
consultation with them; 
(2) confidences or secrets when permitted under the 
Rules of Professional Conduct or required by law or 
court order; 
(3) the intention of a client to commit a crime and 
the information necessary to prevent a crime; 
(4) confidences and secrets necessary to rectify the 
consequences of a client's criminal or fraudulent act 
in the furtherance of which the lawyer's services 
were used; 
(5) confidences or secrets necessary to establish or 
collect a fee or to defend the lawyers or employees 
or associates against an accusation of wrongful 
conduct; 
(6) secrets necessarv to inform the Office of Lawyers 
Professional Resnonsibilitv of knowledae of another 
lawver's violation of the Rules of Professional 
Conduct that raises a substantial question as to that 
lawver's honestv, trustworthiness or fitness as a 
lawver in other respects. See Rule 8.3. 

(cl A lawyer shall exercise reasonable care to prevent 
employees, associates and others whose services the 
lawyer utilizes from disclosing or using confidences 
or secrets of a client, except that a lawyer may 
reveal the information allowed by paragraph (b) 
through an employee. 

w "Confidence" refers to information protected by the 
attorney-client privilege under applicable law, and 
"secret" refers to other information gained in the 
professional relationship that the client has 
requested be held inviolate or the disclosure of 
which would be embarrassing or would be likely to be 
detrimental to the client. 

Comment-198991 
General 
Both the fiduciary relationship existing between lawyer and 
client and the proper functioning of the legal system 
require the lawyer to preserve confidences and secrets of 
one who has employed or sought to employ the lawyer. A 
client must feel free to discuss whatever the client wishes 
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with the lawyer and a lawyer must be equally free to obtain 
information beyond what the client volunteers. A lawyer 
should be fully informed of all the facts of the matter the 
lawyer is handling in order for the client to obtain the 
full advantage of our legal system. It is for the lawyer 
in the exercise of independent professional judgment to 
separate the relevant and important from the irrelevant and 
unimportant. 

Observance of the lawyer's ethical obligations to hold 
inviolate the client's confidences and secrets not only 
facilitates the full development of facts essential to 
proper representation of the client but also encourages 
people to seek early legal assistance. 

Authorized Disclosure 
The obligation to protect confidences and secrets obviously 
does not preclude a lawyer from revealing information when 
the client consents after consultation, when necessary to 
perform professional employment, when permitted by the 
Rules of Professional Conduct or when required by law. 

The confidentiality required under this rule should not 
allow a client to utilize the lawyer's services in 
committing a criminal or fraudulent act. A lawyer is 
permitted to reveal the intention of a client to commit a 
crime and the information necessary to prevent the crime. 
In addition, where,the lawyer finds out, after the fact, 
that the lawyer's services were used by the client to 
commit a criminal or fraudulent act, the lawyer has 
discretion to reveal information necessary to rectify the 
consequences of the client's crime or fraud. 
not permitted, however, 

A lawyer is 
to disclose a client's criminal or 

fraudulent act committed prior to the client's retention of 
the lawyer's services. 

Unless the client otherwise directs, a lawyer may disclose 
the client's affairs to partners or associates. 

It is a matter of common knowledge that the normal 
operation of a law office exposes confidential professional 
information to non-lawyer employees of the office, 
particularly secretaries and those having access to the 
files; and this obligates a lawyer to exercise care in 
selecting and training employees so that the sanctity of 
all confidences and secrets of clients may be preserved. 

If the obligation extends to two or more clients as to the 
same information, a lawyer should obtain the permission of 
all before revealing the information. 
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A lawyer must always be sensitive to the client's rights 
and wishes and act scrupulously in making decisions which 
may involve disclosure of information obtained in the 
professional relationship. Thus, in the absence of the 
client's consent after consultation, a lawyer should not 
associate another lawyer in handling a matter; nor, in the 
absence of consent, seek counsel from another lawyer if 
there is a reasonable possibility that the client's 
identity or confidences or secrets would be revealed to 
that lawyer. Both social amenities and professional duty 
should cause a lawyer to shun indiscreet conversations 
concerning clients. 

Unless the client otherwise directs, it is not improper for 
a lawyer to give limited information from the lawyer's 
files to an outside agency necessary for statistical, 
bookkeeping, accounting, data processing, banking, 
printing, or other legitimate purposes, provided the lawyer 
exercises due care in selecting the agency and warns the 
agency that the information must be kept confidential. 

Protecting Confidences 
The attorney-client privilege is more limited than the 
lawyer's ethical obligation to guard the client's 
confidences and secrets. 
the evidentiary privilege, 

The ethical obligation, unlike 
exists without regard to the 

nature or source of information or the fact that others 
share the knowledge. 

A lawyer should endeavor to act in a manner which preserves 
the evidentiary privilege; for example, the lawyer should 
avoid professional discussions in the presence of persons 
to whom the privilege does not extend. A lawyer owes an 
obligation to advise the client of the attorney-client 
privilege and timely to assert the privilege unless it is 
waived by the client. 

Using Confidences or Secrets 
A lawyer should not use information acquired in the course 
of the representation of a client to the client's 
disadvantage and a lawyer should not use, except with the 
client's consent after full disclosure, such information 
for the lawyer's own purposes. 

Likewise, a lawyer should be diligent in efforts to prevent 
misuse of such information by employees and associates. 

A lawyer should exercise care to prevent disclosure of 
confidences and secrets of one client to another and should 
accept no employment that might require such disclosure. 
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Former Client 
The lawyer's obligation to preserve the client's 
confidences and secrets continues after termination of the 
employment. Thus, a lawyer should not attempt to sell a 
law practice as a going business because, among other 
reasons, to do so would involve disclosure of confidences 
and secrets. 

A lawyer should also provide for the protection of the 
client's confidences and secrets following the termination 
of the practice of the lawyer, whether termination is due 
to death, disability or retirement. For example, a lawyer 
might provide for the client's personal papers to be 
returned to the client and for the lawyer's papers to be 
delivered to another lawyer or to be destroyed. In 
determining the method of disposition, the client' 
instructions and wishes should be a dominant consideration. 

ReDOrtina Oblication 
In the course of representation a lawver may acquire 

knowledce of another lawver's violations of the Rules of 
Professional Conduct. In that instance, a lawver's 
obliaation to protect client confidences and secrets under 
Rule 1.6 may aDnear to conflict with that lawver's 
oblioations under Rule 8.3 to reuort nrofessional 
misconduct bv another lawver. Where "confidences" are 
involved, the importance of the fiduciary relationship 
between lawver and client and the nroner functioninu of the 
lecal system recuire that the client retain the veto Dower 
over the lawver's ability to divulae knowledae of another 
lawver's violations of the Rules of Professional Conduct. 

Until the Rules of Professional Conduct superseded 
the Code of Professional Resnonsibilitv in 1985, Minnesota 
lawvers were reuuired to renort nrofessional misconduct 
onlv if their knowledue of the misconduct was 
"unnrivileued." Until 1985, if a lawyer's knowledue of 
misconduct was a "secret," renortinu was reuuired: if the 
knowledue acuuired involved a "confidence." renortinu was 
not allowed, unless some other excelstion to the 
confidentiality rule anDlied. Since Sewtember 1, 1985, 
reoortinu of misconduct has been forbidden without client 
consent, if either a confidence or secret is involved. 

Under subsection 1.6(b)(6), a lawver now has the 
discretion to reveal "secrets," but not client confidences, 
when necessary to report the lawver's knowledge of another 
lawver's misconduct. This subsection incornorates the 
lanuuaue of Rule 8.3 as to the type of rewortable 
misconduct, reuuirinu that the misconduct "raise a 
substantial uuestion" about the lawyer's honesty, 
trustworthiness or fitness as a lawyer in other respects. 
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This discretion to renort a lawver's misconduct 
balances the nolicv of confidentiality with the leual 
profession's obliuation to enforce hiuh ethical standards. 
If the client consents to the lawer renortinu another 
lawver's misconduct. no conflict exists between these two 
policies. Therefore, the lawver with knowledue of another 
lawer's misconduct should seek the client's wermission to 
rewort the misconduct to the disciwlinarv authority. 

When the client oowoses such disclosure, the lawver 
then must determine whether knowledue of the misconduct 
stemmed from a client confidence. If so, the 
confidentiality rule Drevails: disclosure is nrohibited. 
If the knowledue stemmed from a secret, however. the lawer 
faces the discretionarv decision whether to renort the 
misconduct. 

Factors pertinent to the discretionarv decision 
include the nature of the lawer's misconduct, the 
likelihood that such misconduct will recur if not reported, 
the Possible emotional harm to the client if reuuired to 
testify in a disciDlinarv wroceedinu and/or the likelihood 
of recovery of embezzled funds. 

Other factors that mav merit consideration would be 
the ability to recover funds, such as throuuh frozen assets 
or a client security fund, in which case, the client's 
preference miuht be uiven less weiuht. 

Rule 8.3 Reporting Professional Misconduct 
(a) A lawyer having knowledge that another lawyer has 
committed a violation of the Rules of Professional Conduct 
that raises a substantial question as to that lawyer's 
honesty, trustworthiness or fitness as a lawyer in other 

zi$lizj;+ Office of 
shall inform the C~~~9~fTP~#l~#~P$~~r~~~~ 

Law ers Professional Resnonsibilitv. 
(b) A lawyer having knowledge that a judge has committed a 
violation of applicable rules of judicial conduct that 
raises a substantial question as to the judge's fitness for 
office shall inform the ~~~f~~f~~~~l~~#P$~$~~~~~/~~~~~~~~~ 
Board on Judicial Standards. 
(c) This Rule does not require disclosure of information 
~~~~~~r~$/~#~~~~~$~/~~ that Rule 1.6 reuuires or allows a 
lawer to keen confidential. 

Comment-19$4$91 
Self-regulation of the legal profession requires that 
members of the profession initiate disciplinary 
investigation when they know of a violation of the Rules 
Professional Conduct. Lawyers have a similar obligation 
with respect to judicial misconduct. An apparently 
isolated violation may indicate a pattern of misconduct 
that only a disciplinary investigation can uncover. 
Reporting a violation is especially important where the 
victim is unlikely to discover the offense. 

of 
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A report about misconduct is not required where it would 
involve violation of Rule 1.6. However, a lawyer should 
encourage a client to consent to disclosure where 
prosecution would not substantially prejudice the client's 
interests. 

If a lawyer were obliged to report every violation of the 
Rules, the failure to report any violation would itself be 
a professional offense. Such a requirement existed in many 
jurisdictions but proved to be unenforceable. This Rule 
limits the reporting obligation to those offenses that a 
self-regulating profession must vigorously endeavor to 
prevent. A measure of judgment is, therefore, required in 
complying with the provisions of the Rule. The term 
"substantial" refers to the seriousness of the possible 
offense and not the quantum of evidence of which the lawyer 
is aware, A report should be made to the bar disciplinary 
agency unless some other agency, such as a peer review 
agency, is more appropriate in the circumstances. Similar 
considerations apply to the reporting of judicial 
misconduct. 

The duty to report professional misconduct does not apply 
to a lawyer retained to represent a lawyer whose 
professional conduct is in question. Such a situation is 
governed by the rules applicable to the client-lawyer 
relationship. 

While a lawer is forbidden to rewort, without client 
consent, the serious misconduct of another lawyer when he 
or she learns of that misconduct throuuh a wrivileaed 
attorney-client communication, the lawer may, in his or 
her discretion, disclose client secrets in order to 
rewort. See Rule 1.6(bJf61 and the accomnanvinu Comment. 

Rule 8.4 Misconduct 
It is professional misconduct for a lawyer to: 

(a) violate or attempt to violate the Rules of Professional 
Conduct, knowingly assist or induce another to do so, or do 
so through the act of another; 
(b) commit a criminal act that reflects adversely on the 
lawyer's honesty, 
other respects; 

trustworthiness or fitness as a lawyer in 

(c) engage in conduct involving dishonesty, fraud, deceit 
or misrepresentation; 
(d) engage in conduct that is prejudicial to the 
administration of justice; 
(e) state or imply an ability to influence improperly a 
government agency or official; 

, 
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(f) knowingly assist a judge or judicial officer in conduct 
that is a violation of applicable rules of judicial conduct 
or other law; #f 
(g) harass a person on the basis of sex, race, age, creed, 
religion, color, national origin, disability, sexual 
preference or marital status in connection with a lawyer's 
professional activities; s 
fh) commit a discriminators act, Prohibited bv federal, 
state or local statute or ordinance, that reflects 
adversely on the lawer's fitness as a lawer. Whether a 
discriminatory act reflects adversely on a lawer's fitness 
as a lawer shall be determined after consideration of all 
the circumstances, includinu (1) the seriousness of the 
act, (2) whether the lawver knew that it was prohibited bv 
statute or ordinance, (3) whether it was Dart of a pattern 
of nrohibited conduct, and (4) whether it was committed in 
connection with the lawer's wrofessional activities. 

Comment-l,e$fs 
Many kinds of illegal conduct reflect adversely on 

fitness to practice law, such as offenses involving fraud 
and the offense of willful failure to file an income tax 

of those characteristics relevant to the practice of law. 
Offenses involving violence, dishonesty, or breach of 
trust, or serious interference with the administration of 
justice are in that category. A pattern of repeated 
offenses, even ones of minor significance when considered 
separately, can indicate indifference to legal obligation. 

r~~~~~#/~~/1~~/~~4~/~/$###/~~~%~/~~~~~~/%~~%/~~/~~~~~ 
~/~~~$~l~~~l#$f~~$/%~/~#~~~~/~~%~/~~/~~~~~~%~~~ 

~4~4~~~~~~/~/~~#~/~~~%~/~~~~~~~~~/%#/%~~/~~~~~~%~~/~#~~~~ 
~~rr~~%r~l/$~~~%~l//~~~/~#~~~~~~~~/~~/~~~~/~j~~~~ 

vr~~~C~$/~~l~~~~~#~%~~~/~~/%~~/~~~/~~~~~/%~/#~~~~~~$~~/~~ 
T~$~~/~$$~l~%r~~/#~/%~~/~~~#%~#~/~~/~~~~ 

Lawyers holding public office assume legal 
responsibilities going beyond those of other citizens. A 
lawyer's abuse of public office can suggest an inability to 
fulfill the professional role of attorney. The same is 
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true of abuse of positions of private trust such as 
trustee, executor, administrator, guardian, agent and 
officer, director or manager of a corporation or other 
organization. 

Paraurawh (a) specifies a narticularlv eureuious tvoe 
of discriminatorv act -- harassment on the basis of sex, 
race, aue, creed, reliuion, color, national oriuin. 
disability. sexual wreference, or marital status. What 
constitutes harassment in this context mav be determined 
with reference to antidiscrimination legislation and case 
law thereunder. This harassment ordinarily involves the 
active burdeninu of another, rather than mere Dassive 
failure to act wrowerlv. 

Harassment on the basis of sex, race. sue, creed, 
reliuion, color, national oricin, disability, sexual 
preference, or marital status mav violate either waraurawh 
(CT! or DaraUraDh IhJ. The harassment violates DaraUraDh 
19) if the lawerVcommitted it in connection with the 
lawer's Professional activities, Harassment, even if not 
committed in connection with the lawver's professional 
activities, violates waraurawh (h\ if the harassment (1) is 
prohibited bv antidiscrimination leuislation and (2) 
reflects adverselv on the lawer's fitness as a lawver, 
determined as specified in DaraUraDh Ih\. 

ParauraDh (hl reflects the nremise that the concewt 
of human euualitv lies at the very heart of our leual 
svstem. A lawer whose behavior demonstrates hostilitv 
toward or indifference to the nolicv of euual iustice under 
the law mav therebv manifest a lack of character reuuired 
of members of the leual Profession. Therefore, a lawyer's 
discriminatory act wrohibited bv statute or ordinance may 
reflect adversely on his or her fitness as a lawyer even if 
the unlawful discriminatory act was not committed in 
connection with the lawyer's nrofessional activities. 

Whether an unlawful discriminatorv act reflects 
adversely on fitness as a lawver is determined after 
consideration of all relevant circumstances, includinu the 
four factors listed in Daraurawh Ihj. It is not recuired 
that the listed factors be considered euuallv. nor is the 
list intended to be exclusive. For examnle. it would also 
be relevant that the lawer reasonably believed that his or 
her conduct was wrotected under the state or federal 
constitution or that the lawer was actinu in a capacitv 
for which the law Provides an exemwtion from civil 
liability. See, e,u , Minn. Stat. Section 317A.257 (unpaid 
director or officer of nonnrofit oraanization actinu in 
good faith and not willfullv or recklesslvj. 

A lawer may refuse to comdv with an obliuation 
imDosed bv law uwon a uood faith belief that no valid 
obliuation exists. The wrovisions of Rule 1.2(c)m 
concerninu a uood faith challenue to the validity, scone, 
meaning or apnlication of the law apply to challenges of 
leual reuulation of the wractice of law. 
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MINNESOTA STATE BAR ASSOCIATION 
RULES OF PROFESSIONAL CONDUCI! COMMITTEE 

SUBCOMMITTEE ON LAWYERS' DUTY TO REPORT MISCONDUCT 
BYANOTHERATTORNEYWEEN 

IcrJVEHAS BEENGAINEDASARESULT OF CLIENTS' "SECRETS" 
(PROPOSED CHANGES TO RULES 1.6 Am 8.3) 

I. Background 

The original impetus for the work of this subcommittee came 
from a 1988 decision by the Illinois Supreme Court, In re: 
Himmel, 533 N.E. 2d 790 (Ill. Sup. 1988). In the Himmel case, a 
lawyer representing.a client whose previous lawyer had stolen the 
client's money, was disciplined for failing to report the earlier 
lawyer's misconduct. The lawyer had not reported in part 
because, in attempting to persuade the previous lawyer to repay 
the stolen funds, he had agreed not to do so. At a time when the 
ethics of lawyers have been very much in the news, the In re: 
Himmel decision was inevitably bound to generate controversy. 
Multiple law review articles appeared in which the authors 
expressed the perception that there was a conflict between an 
attorney's obligations of confidentiality and loyalty to his or 
her client and the needs of the bar to discipline its members for 
malfeasance and to prevent future harm. 

William Wernz wrote an article in the December.1988 Bench and 
Bar titled "TO Report Or Not To Report" analyzing the Himmel 
decision in relation to Minnesota's Code of Professional 
Responsibility. As Mr. Wernz pointed out, the Himmel case 
coincidentally occurred almost simultaneously with the "Greylord" 
investigations into bribery schemes in the Illinois Courts. Many 
Chicago attorneys had been aware of the corruption and had not 
reported it. The rigorous penalty of a one-year suspension from 
practice imposed in Himmel may have been a product of a backlash 
against the Greylord cases. 

The Office of Lawyers Professional Responsibility in Minnesota, 
interpreting Rules 8.3 and 1.6 of the Rules of Professional 
Conduct, in response to an inquiry, advised that, in a situation 
such as Himmel's, the attorney would not be allowed to report the 
misconduct under the present code. In his Bench and Bar article, 
Mr. Wernz stated that the difference between the Illinois result 
and the Minnesota result was partly due to the changes in the 
Code effective September 1985. The earlier rule, D.R.l-103 had 
required the reporting of any "unprivileged knowledge" of anv 

"rule violation. The new Rule 8.3 requires reporting only of 
serious violations but the disclosure of "confidences" and 
nsecrets" (which are unprivileged) is neither required or 
permitted (with a few exceptions). 



In the Himmel case, the knowledge of the prior attorney's 
theft had been unprivileged information because it had been 
shared with others. The Illinois decision turned on the 
unprivileged nature of the communications and the concomitant 
obligation to report. In Mr. Wernz's opinion, the 1985 change in 
the Code which brought "secrets" into the ambit of the exception 
to-the reporting rule had gone too far because it gave the client 
veto power over the attorney's ability to report the misconduct, 
even though the information was nonprivileged. 

Judge Noah S. Rosenbloom wrote to Mr. Wernz expressing 
concern about the disparate outcomes under Illinois and 
Minnesota's Professional Responsibility Codes and requesting 
analysis and a clarifying comment for the benefit of Minnesota 
practitioners. Mr. Wernz submitted the issue to Walter Bachman, 
the Chair of the Minnesota State Bar Association's Standing 
Committee on the Rules of Professional Conduct. Accordingly, Mr. 
Bachman'established a Subcommittee on Rules 8.3 and 1.6 to 
consider the interaction between the two rules and to advise the 
Standing Committee reqarding whether any changes to the rules 
were necessary. The Subcommittee first met on January 31, 1990 
and continued to meet regularly until April of 1991. 

The members of the Subcommittee for the entire period were: 

R. Terri Mandel, Chairperson, Minneapolis 
L. Michael Tobin, St. Paul 
Douglas Shrewsbury, St. Paul 
William J. Wernz, St. Paul 
Douglas Heidenreich, St. Paul 

Also serving on the Subcommittee at various times were: 

Charles Lundberg, Minneapolis 
Francis A. Magill, Jr., Minneapolis 
Paul Sortland, Minneapolis 
Robert E. Eelkema, St. Paul 
Robert G. Rancourt, Lindstrom, Minnesota 

Excellent staff assistance to the subcommittee was also 
provided by Mary Jo Ruff, Associate Executive Director for the 
Minnesota State Bar Association. 

The subcommittee circulated relevant Law Review articles and 
other reading materials including articles about reporting 
requirements for other professionals such as physicians and other 
health professionals and met to discuss their readings. Once a 
consensus was reached about the need for changes to the two 
rules, various subcommittee members drafted proposed rules, 
comments and committee reports and then met for working and 
voting sessions. Ultimately two proposed versions were submitted 
to the Standing Committee. The first version provided for 
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mandatory reporting of secrets (i.e., nonprivileged matters) and 
the second version provided for permissive reporting of secrets, 
(i.e., the reporting attorney would not be penalized for 
violating the rules of confidentiality if he or she chose to 
report a secret.) Ultimately, both the Subcommittee and the 
Standing Committee voted to recommend to the Minnesota State Bar 
Association that it adopt the mandatory version of the proposed 
changes to Rules 1.6 and 8.3 which requires the reporting of 
nonprivileged "secrets". 

Comments were also solicited and received from members of 
Minnesota Lawyers Mutual Defense Panel. Members of the panel 
expressed strong opinions regarding the need for changes to the 
two rules and the desirability of mandatory reporting of 
secrets. A majority of the members of the panel were opposed to 
a mandatory reporting requirement out of concern for preservation 
of the attorney/client relationship. 

Both the Subcommittee and the Standing Committee agreed that 
the permissive rule should also be submitted to the State Bar as 
an option if there was widespread resistance to the mandatory 
rule. Some members of the Standing Committee were concerned that 
a mandatory rule would not be enforceable, some argued that it 
was more appropriate to trust lawyers to balance the competing 
factors and decide whether to report rather than to require 
lawyers to do so; some believed that the reporting lawyer would 
have more protection from civil litigation resulting from 
disclosure if the rule were mandatory. 

Ultimately, the Standing Committee unanimously supported a 
mandatory reporting requirement for secrets. The most important 
reasons for the adoption of the mandatory version were as 
follows: 

1. The change is not a drastic one, the rules will return to 
the "status quo" as it existed prior to September, 1985. 

2, The "attorney/client privilege" 
unaffected by the proposed change. 

will remain protected and 

3. Lawyers -should not be treated differently from others in 
society who are required to report various forms of serious 
misconduct, such as child abuse, even when the knowledge is 
gained from the physician/patient relationship. 

4. Traditionally, it has been the case that lawyers seldom 
report or complain against other lawyers probably due to a . 
natural human and moral repugnance against reporting on the 
conduct of others. 

5. If the rule were mandatory, lawyers would be encouraged to 
report misconduct, but would be protected against civil suits 
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for having reported misconduct, and the desirable goal of 
protecting the public would be served. 

6. Since the mandatory version only requires the reporting of 
"secrets which raise substantial questions as to a lawyer's 
honesty, trustworthiness or fitness," lawyers still have some 
flexibility and discretion in determining when to report. 

II. Recommendations 

A. The Subcommittee and the Standing Committee recommend that 
Rules 1.6 and 8.3 of the Minnesota Rules of Professional Conduct 
be amended to read as follows. See Appendix A. 

The Subcommittee also drafted changes to the Comments to 
Rules 1.6 and 8.3 which the Subcommittee believes are necessary 
and integral to explain the changes to the mandatory versions of 
the two rules and to analyze the individual situations in which a 
duty to report secrets may arise. See Appendix A. 

B. In the event that the Bar Association chooses to'reject 
the proposed mandatory changes to Rules 1.6 and 8.3, the 
Subcommittee and the Standing Committee recommend that the two 
rules be amended to read as follows. See Appendix B. 

The Subcommittee also drafted changes to the Comments to the 
'permissive versions of the two rules which the Subcommittee 
believes are necessary and integral to explain the changes to the 
permissive versions and to analyze the individual situations in 
which a duty to report secrets may arise. See Appendix B. 

R.' Terri Mandel / I _:' 
Chairperson - Subcommittee ;' 
on Rules 1.6 and 8.3 
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1.6 AND 8.3 
PROPOSED CHANGES TO RULES AND THEIR COMMENTS 

, 
Subcommittee Membership: 

R. Terri Mandel, Chair 
Douglas Heidenreich 
Douglas Shrewsbury 
Michael Tobin 
William Wernz 

Rule 1.6 Confidentiality of Information 

(a) Except when permitted under paragraph (b), a lawyer shall 
not knowingly: 

(1) reveal a confidence or secret of a client: 

(2) use a confidence or secret of a client to the 
disadvantage of the client; 

(3) use a confidence or secret of a client for the 
advantage of the lawyer or a third person, unless the 
client consents after consultation. 

(b) A lawyer may reveal: 

(1) confidences or secrets with the consent of the client 
or clients affected, but only after consultation with 
them; 

(2) confidences or secrets when permitted under the Rules 
of Professional Conduct or required by law or court order; 

(3) the intention of a client to commit a crime and the 
information necessary to prevent a crime; 

(4) confidences or secrets necessary to establish or 
collect a fee or to defend the lawyers or employees or 
associates against an accusation of wrongful conduct. 

(5) confidences and secrets necessary to rectify the 
consequences of a client's criminal or fraudulent act in 
the furtherance of which the lawyer's services were used.* 

(6) Secrets necessary to inform the Office of Lawyers' 
Professional Responsibility of knowledge of another 
lawyer's violation of the Rules of Professional Conduct 
that raises a substantial question as to that lawyer's 
honesty, trustworthiness or fitness as a lawyer in other 

c 
Permissive reporting of secrets 

I 



respects. See Rule 8.3. 

(c) A lawyer shall exercise reasonable care to prevent 
employees, associates and others whose services the lawyer 
utilizes from disclosing or using confidences or secrets of a 
client, except that a lawyer may reveal the information allowed 
by paragraph (b) through an employee. 

*Effective January 1, 1990. 

(d) “Confidence” refers to information protected by the 
attorney-client privilege under applicable law, and “secret” 
refers to other information gained in the professional 
relationship that the client has requested be held inviolate or 
the disclosure of which would be embarrassing or would be likely 
to be detrimental to the client. 

General 
Comment-1985 

Both the fiduciary relationship existing between lawyer and 
client and the proper functioning of the legal system require 
the lawyer to preserve confidences and secrets of ,one who has 
employed or sought to employ the lawyer. A client must feel 
free to discuss whatever the client wishes with the lawyer 
and the lawyer must be equally free to obtain information 
beyond what the client volunteers. A lawyer should be fully 
informed of all the facts of the matter the lawyer is 
handling in order for the client to obtain the full advantage 
of our legal system. It is for the lawyer in the exercise of 
independent professional judgment to separate the relevant 
and important from the irrelevant and unimportant. 

Observance of the lawyer’s ethical obligation to hold 
inviolate the client’s confidences and secrets not only 
facilitates the full development of facts essential to proper 
representation of the client but also encourages people to 
seek early legal assistance. 

Authorized Disclosure 

The obligation to protect confidences and secrets obviously 
does not preclude a lawyer from revealing information when 
the client consents after consultation, when necessary to 
perform professional employment, when permitted by the Rules 
of Professional Conduct or when required by law. 

Unless the client otherwise directs, a lawyer may disclose 
the client’s affairs to partners or associates. 

It is a matter of common knowledge that the normal operation 
of a law office exposes confidential professional information 

Minnesota Rules of Professional Conduct 
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to non-lawyer employees of the office, particularly 
secretaries and those having access to files; and this 
obligates a lawyer to exercise care in selecting and training 
employees so that the sanctity of all confidences and secrets 
of clients may be preserved. 

If the obligation extends to two or more clients as to the 
same information, a lawyer should obtain the permission of 
all before revealing the information. 

A lawyer must always be sensitive to the client's rights and 
wishes and act scrupulously in making decisions which may 
involve disclosure of information obtained in the 
professional relationship. Thus, in the absence of the 
client's consent after consultation, a lawyer?;hould not 
associate another lawyer in handling a matter; nor, in the 
absence of consent, seek counsel from another lawyer if there 
is a reasonable possibility that the client's identity or 
confidences or secrets would be revealed to that lawyer. 
Both social amenities and professional duty should cause a 
lawyer to shun indiscreet conversations concerning clients. 

Unless the client otherwise directs, it is not improper for a 
lawyer to give limited information from the lawyer's files to 
an outside agency necessary for statistical, bookkeeping, 
accounting, data processing, banking, printing, or other 
legitimate purposes, provided the lawyer exercises due care 
in selecting the agency and warns the agency that the 
information must be kept confidential. 

Protecting Confidences 

The attorney-client privilege is more limited than the 
lawyer's ethical obligation to guard the client's confidences 
and secrets. 
privilege, 

The ethical obligation, unlike the evidentiary 
exists without regard to the nature or source of 

information or the fact that others share the knowledge. 

A lawyer should endeavor to act in a manner which preserves 
the evidentiary privilege; for example, the lawyer should 
avoid professional discussions in the presence of persons to 
whom the privilege does not extend. A lawyer owes an 
obligation to advise the client of the attorney-client 
privilege and timely to assert the privilege unless it is 
waived by the client. 

Using Confidences or Secrets 

A lawyer should not use information acquired in the course of 
the representation of a client to the client's disadvantage 
and a lawyer should not use, except with the client's consent 
after full disclosure, such information for the lawyer's own 
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purposes. Likewise, a lawyer should be diligent in efforts 
to prevent misuse of such information by employees and 
associates. 

A lawyer should exercise care to prevent disclosure of 
confidences and secrets of one client to another and should 
accept no employment that might require such disclosure. 

Former Client 

The lawyer's obligation to preserve the client's confidences 
and secrets continues after termination of the employment. 
Thus a lawyer should not attempt to sell a law practice as a 
going business because, among other reasons, to do so would 
involve disclosure of confidences and secrets. 

A lawyer should also provide for the protection of the 
client's confidences and secrets following the termination of 
the practice of the lawyer, whether termination is due to 
death, disability or retirement. For example, a lawyer might 
provide for the client's personal papers to be returned to 
the client and for the lawyer's papers to be delivered to 
another lawyer or to be destroyed. 
of disposition, 

In determining the method 
the client's instructions and wishes should 

be a dominant consideration. 

COMMENT-1991 

Reportinq Obligation 

Until the Rules of Professional Conduct superseded the Code 
of Professional Responsibility in 1985, Minnesota lawyers 
were required to report professional conduct only if their 
knowledge of the misconduct was "unprivileged." Until 1985, 
if a lawyer's knowledge of misconduct was a "secret," 
reporting was required; 
involved a 

if the knowledge acquired required 
"confidence," reporting was not allowed, unless 

some other exception to the confidentiality rule applied. 
Since September 1, 1985, reporting of misconduct has been -a 
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forbidden without client consent, if either a confidence or 
secret is involved. 

Other factors that may merit consideration would be the 
ability to recover funds, such as through frozen assets or a 
client security,fund, in which case, the client's preference 
might be given less weight. 

COMMITTEE REPORT REGARDING 1991 CBANGES TO RULE 1.6 
AND ITS COMMENTS 

Historically, in connection with an attorney's professional 
reportinq obligations, Rule 1.6 protected only "confidences" 
that is "information protected by the attorney-client 
privilege under applicable law." 
brought "secrets" 

The 1985 rule changes also 

client privilege, 
which are not protected by the attorney- 
under the ambit of the rule. This expansion 

of the rule of confidentiality has, in some cases, led to a 
dilemma for individual attorneys who find themselves in the 
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Rule 8.3 Reporting Professional Misconduct 

(a) A lawyer having knowledge that another lawyer has 
committed a violation of the Rules of Professional Conduct that 
raises a substantial question as to that lawyer's honesty, 
trustworthiness or fitness as a lawyer in other respects, shall 
inform the appropriate pfafessiana3 authority Office of Lawyers 
Professional Responsibility. 

(b) A lawyer having knowledge that a judge has committed a 
violation of applicable rules of judicial conduct that raises a 
substantial question as to the judge's fitness for office shall 
inform the appropriate authority the Board on Judicial Standards L 

(c) This Rule does not require disclosure of information 
atherw*se Plows rateete 
a lawyer to keep confidential. 

COMMENT-1985 

Self-regulation of the legal profession requires that members 
of the profession initiate disciplinary investigation when 
they know of a violation of the Rules of Professional 
Conduct. Lawyers have a similar obligation with respect to 
judicial misconduct. An apparently isolated violation may 
indicate a pattern of misconduct that only a disciplinary 
investigation can uncover. Reporting a violation is 
especially important where the victim is unlikely to discover 
the offense. 

A report about misconduct is not required where it would 
involve violation of Rule 1.6. However, a lawyer should 
encourage a client to consent to disclosure where prosecution 
would not substantially prejudice the client's interests. 

If a lawyer were obliged to report every violation of the 
Rules, the failure to report any violation would itself be a 
professional offense. Such a requirement existed in many 
jurisdictions but proved to be unenforceable. This Rule 
limits the reporting obligation to those offenses that a 
self-regulating profession must vigorously endeavor to 
prevent. A measure of judgment is, therefore, required in 
complying with the provisions of the Rule. The term 
“substantial” refers to the seriousness of the possible 
offense and not the quantum of evidence of which the lawyer 
is aware. A report should be made to the bar disciplinary 
agency unless some other agency, such as a peer review 
agency, is more appropriate in the circumstances. Similar 
considerations apply to the reporting of judicial misconduct. 

The duty to report professional misconduct does not apply to 
a lawyer retained to represent a lawyer whose professional 
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conduct is in question. Such a situation is governed by the 
rules applicable to the client-lawyer relationship. 

COMMENT-1991 

While a lawyer is forbidden to report, without client 
consent, the serious misconduct of another lawyer when he or 
she learns of that misconduct through a privileged attorney- 
client communication, the lawyer, may, in his or her 
discretion, disclose client secrets in order to report. See 
Rule 1.6(b)(6) and the accompanying Comment. 

Committee report regarding 1991 changes to kule 8.3 and its 
comments 

In addition to lawyers’ obligations to protect client 
secrets, lawyers have duties to their profession and to the 
public to prevent harm and repeated unprofessional conduct. 
Allowing a client to veto disclosure of “secrets” even when 
disclosure would fulfill professional duties without 
detriment to the client or it appears that any such detriment 
would be compensated by the Client Security Fund is not good 
policy. 

, 

The Language of Rule 8.3 has been changed slightly to aid the 
lawyer who must report by identifying which body is the 
appropriate authority” in Minnesota. 

Minnesota Rules of Professional Conduct 
Extract - 8 

I 



=. . 
\ \ . 

1.6 AM) 8.3 
PROPOSED CUNGES TO RULES AM) TBEIR COMMENTS 

Subcommittee Membership: 

R. Terri Mandel, Chair 
Douglas Heidenreich 
Douglas Shrewsbury 
Michael Tobin 
William Werliz 

Rule 1.6 Confidentiality of Information 

(a) Except when permitted under paragraph (b), a lawyer shall 
not knowingly: 

(1) reveal a confidence or secret of a client: 

(2) use a confidence or secret of a client to the 
disadvantage of the client; 

\ 
; 3 

.a . Mandatory Reporting 
of Secrets 

c 

(3) use a confidence or secret of a client for the 
advantage of the lawyer or a third person, unless the 
client consents after consultation. 

(b) A lawyer may reveal: 

(1) confidences or secrets with the consent of the client 
or clients affected, but only after consultation with 
them: 

(2) confid ences or secrets when permitted under the Rules 
of Professional. Conduct or required by law or court order: 

(3) the intention of a client to commit a crime and the 
information necessary to prevent a crime: 

(4) confidences or secrets necessary to establish or 
collect a fee or to defend the lawyers or employees or 
associates against an accusation of wrongful conduct. 

(5) confidences and secrets necessary to rectify the 
consequences of a client's criminal or fraudulent act in 
the furtherance of which the lawyer's services were used.* 

(6) secrets necessary to inform the Office of Lawyers 
Professional Responsibility of knowledge of another 
layer's vlolatlon of the Rules of Professional Conduct 
that raises substantial question as to that lawyer's 

A a 
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h>nesty, trustworthiness or fitness as a lawyer in other 
respects and required to be disclosed by Rule 8.3. . 

(c) A lawyer shall exercise reasonable care to prevent 
employees, associates and others whose'services the lawyer 
utilizes from disclosing or using confidences or secrets of a 
client, except that a lawyer may reveal the information allowed 
by paragraph (b) through an employee. 

*Effective January 1, 1990. 

(d) "Confidence" refers to information protected by the 
attorney-client privilege under applicable law, and "secret" 
refers to other information gained in the professional 
relaticnship that the client has requested be held ;inviolate or 
the disclosure of which would be embarrassing or would be likely 
to be detrimental to the client. 

General * 
Comment-1985 

Both the fiduciary relationship existing between lawyer and 
client and the proper functioning of the legal system require 
the lawyer to preserve confidences and secrets of one who has 
employed or sought to employ the lawyer. A client must feel 
free to discuss whatever the client wishes with the lawyer 
and the lawyer must be equally free to obtain information 
beyond what the client volunteers. A lawyer should be fully 
informed of all the facts of the matter the lawyer is 
handling in order for the client to obtain the full advantage 
of our legal system. It is for the lawyer in the exercise of 
independent professional judgment to separate the relevant 
and important from the irrelevant and unimportant. 

Observance of the lawyer's ethical obligation to hold 
inviolate the client's confidences and secrets not only 
facilitates the full development of facts essential to proper 
representation of the client but also encourages people to 
seek early legal assistance. 

Authorized Disclosure 
. . 

The obligation to protect confidences and secrets obviously 
does not preclude a lawyer from revealing information when 
the client consents after consultation, when necessary to 
perform professional employment, when permitted by the Rules 
of Professional Conduct or when required by law. 

Unless the client otherwise directs, a lawyer may disclose 
the client's affairs to partners or associates. 
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It is a matter of common knowledge that the normal operation 
of a law office exposes confidential professional information 
to non-lawyer employees of the office, particularly I 
secretaries and those having access to files; and this 
obligates a lawyer to exercise care in selecting and training 
employees so that the sanctity of all confidences and secrets 1: 
of clients may be preserved. . . 

If the obligation extends to two or more clients as to the 
same information, a lawyer should obtain the permission of * 
all before revealing the information. . . 

A lawyer must always be sensitive to the client's rights and 
wishes and act scrupulously in making decisions which may 
involve disclosure of information obtained in the 
professional relationship. Thus, in the absence of the 
client's consent after consultation, a lawyer should not 
associate another lawyer in handling a matter: nor, in the 
absence of consent, seek counsel from another lawyer if there 
is a reasonable possibility that the client's identity or 
confidences or secrets would be revealed to that lawyer. 
Both social amenities and professional duty should cause a 
lawyer to shun indiscreet conversations concerning clients. 

Unless the client otherwise directs, it is not improper for a 
lawyer to give limited information from the lawyer's files to 
an outside agency necessary for statistical, bookkeeping, 
accounting, data processing, banking, printing, or other 
legitimate purposes, provided the lawyer exercises due care 
in selecting the agency and warns the agency that the 
information must be kept confidential. . s.. 

Protecting Confidences 

The attorney-client privilege is more limited than the 
lawyer's ethical obligation to guard the client's confidences 
2nd secrets. 
privilege, 

The ethical obligation, un1ik.e the evidentiary 
exists without regard to the nature or source of 

information or the fact that others share the knowledge. 

A lawyer should endeavor to act in a manner which preserves 
the evidentiary privilege; for example, the lawyer should 
avoid professional discussions in the presence of persons to 
whom the privilege does not extend. A lawyer owes an 
obligation to advise the client of the attorney-client 
privilege and timely to assert the privilege unless it is a_. 
waived by the client. 

Using Confidences or Secrets 

A lawyer should not use information acquired in the course of 
the representation of a client to the client's disadvantage 
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and a lawyer should not use, 
after full disclosure, 

except with the client's consent 

purposes. Likewise, 
such information for the lawyer‘s own 

a lawyer should be diligent in efforts 
to prevent misuse of such information by employees and 
associates. 

A lawyer should exercise care to prevent disclosure of 
confidences and secrets of one client to another and should 
accept no employment that might require such disclosure. 

Former Client 

The lawyer's obligation to preserve the client's confidences 
and secrets continues after termination of the employment. 
Thus a lawyer should not attempt to sell a law practice as a 
going business Secause, among other reasons, to do so would 
involve disclosure of confidences and secrets. 

A lawyer should also provide for the protection of the 
client's confidences and secrets following the termination of 
the practice of the lawyer, whether termination is due to 
death, disability or retirement. For example, a lawyer might 
provide for the client's personal papers to be returned to 
the client and for the lawyer's papers to be delivered to 
another lawyer or to be destroyed. 
of disposition, 

In determining the method 
the client's instructions and wishes should 

be a dominant consideration. 

COMXENT-1991 

Reporting Obligation 

Until the Rules of Professional Conduct superseded the Code 
of Professional Responsiblllty In 1985, Minnesota lawyers 
were required to report professional misconduct only If their 
knowledge of the misconduct was "unprivileged." Until 1985, 
if a lawyer's knowledge of misconduct was a "secret," 
reporting was required; 
"confidence," 

if the knowledge required involved a 
reporting was not allowed, unless some other 
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exception to the confidentiality rule a*lied. Since 
September 1, 1985, reporting of misconduct has been forbidden 
without client consent, if either a confidence or secret 1s -. anvolved. 

Under subsection 1.6(b)(6), a lawyer now has the mandatory _ 
obllgatlon to reveal "secrets", but not client confidences, 
when necessary to report the lawyer's knowledqe of another : 
lawyer's misconduct. This subsection incorporates the 
language of Rule 8.3 as to the type of reportable misconduct, 
requiring that the misconduct "raise a substantial question” 
about the lawyer's honesty, trustworthiness or fitness as a 
'fiawer in other respects. 

COMMITTEE REPORT REGARDING 1991 CHANGES TO RULE 1.6 
AND ITS COMHEWTS - 

Historically, in connection with an attorney's professional 
reporting obligations, Rule 1.6 protected only "confidences" 
that is "information protected by the attorney-client 
privilege under applicable law." The 1985 rule changes also 
brought "secrets" which are not protected by the attorney- 
client privilege, under the amblt of the rule. This expansion 
of the rule of confidentiality has, in some cases, led to a 
dilemma for individual attorneys who find themselves in the 
possession of "secrets" which they perceive should be 
divulged in order to further the goals of self-regulation by 
attorneys and to prevent further misconduct, but who must 
respect and balance their clients' desires regardin 
secrecy. 

Under certain limited circumstances, that is, where those 
nsecrets" involve another lawyer's violations of the Rules of 
Professional Conduct that raise a substantial question as to 
that lawyer's honesty, trustworthiness or fitness as a 
lawyer, the lawyers in the possession of those "secrets" must 
divulge them to the Board of Professional Responsibility, and 
need not fear that they, by the process of divulging a 
secret, may themselves be in violation of Rule 1.6. 
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Rule 8.3 Reporting Professionalwsconduct 

(a) A layler having knowledqe that another lawyer has 
committed a violation of the Rules of Professional Conduct that 
raises a substantial uuestion as io that lawyer's honesty,- 
trustworthiness or fitness as a lawyer in other respects,.'shall 
inform the aP~~epria&e $reiesaena& aahhe&ty ,Cffice' of &Fers 
professional Responsibility. 

(b) A lawyer having knowledge that a judge has committed a 
violation of applicable'rules o-f 3udicial conduct that raises a 
substantial question as t-0 the judbe"s 'fitness for office 
in’form the a+ea'i;Eate ~re~iissfenal auth&$tyxe Board on 

shall 

Judicial Standards. . -. 

(c) This Ruie does not require disciosure of information 
ethetnise prreteeted by that Rule 1.6 requires a lawyer to keep 
confidential. 

COMMENT-1985 
. 

Self-regulation of the legal profession requires that members 
of the Professlon initiate disciplinary investigation when 
they know of a violation of the Rules of Professional 
Conduct. Lawyers have a similar obligation with respect to 
Judicial misconduct. An apparently isolated violation may 
indicate a pattern of misconduct that only a disciplinary 
investigation can uncover. Reporting a violation is 
especially important where the victim is unlikely to discover 
the offense. 

A report about misconduct is not required where it would 
involve violation of Rule 1.6. However, a lawyer should 
encourage a client to consent to disclosure where prosecution 
would not substantially prejudice the client's interests. 

professional offense. Such a requirement existed-.in many 
Jurisdictions .but proved to be unenforceable. This Rule 
limits the reporting obligation to those offenses that a 
self-regulating profession must vrqorously endeavor to 
prevent. A measure of judgment is, therefore, required in 

. complying with the provisions of the Rule. The term c nsubstantlal" refers to the seriousness of the possible 
offense and not the quantum of evidence of which the lawyer 
is aware. A report should be made to the bar disciplinary 
agency unless some other aqency, such as a peer review 
agency, is more appropriate In the circumstances. Similar 
considerations apply to the reporting of judicial misconduct. 

The .duty to report professional misconduct does not apply to 
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c--1991 

While a lawyer is forbidden to report, without client 
consent, the serious misconduct of another lawyer when he or 
she learns of that misconduct through a "privileged" 
y-cllentt such artorne 
misconduct even thouqh such disclosure entalls the disclosure 
Of a client's "secrets." See Rule 1.6(b)(6) and the 
accompanying Comment. 

RulelA 
. . . . 

. . 

Committee report regarding 1991 changes to RuIe 83 and its 
comments 

In addition to lawyers’ obligations to protect client secrets, lawyers have duties 
to their profession and to the public to prevent harm and repeated unprofessional 
conduct. Allowing a client to veto disclosure of “secrets” even when disclosure 
would fulfill professional duties without detriment to the client or it appears that 
any such detriment would be compensated by the Client Security Fund is not 
good policy. 

- 

. 
. . 

The language of Rule 8.3 has been changed slightly to aid the lawyer who must 
report by identifying which body is the “appropriate authority” in Minnesota. 

-- 
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MINNESOTA STATE BAR ASSOCIATION 
RULES OF PROFESSIONAL CONDUCT COMMITTEE 

SUBCOMMITTEE ON DISCRIMINATION 

I. Backqround. 

The Minnesota State Bar Association Ad Hoc Committee on Rule 8.4(b), 
which recommended the amending of Rule 8.4 of the Minnesota Rules of 
Professional Conduct to create a subsection g which prohibits harassing a 
person while the lawyer is acting in a professional capacity, also 
recommended that the Minnesota State Bar Association establish and appoint 
an ad hoc committee to consider and further study discrimination in the 
practice of law and to prepare recommendations to the Minnesota State Bar 
Association for possible additional amendments to the Minnesota Rules of 
Professional Conduct regarding discrimination. Consequently, in December 
1989, R. Walter Bachman, chairperson of the Rules of Professional Conduct 
Committee, established a Subcommittee on Discrimination to consider the 
issues which had been referred to it by the Ad Hoc Committee on Rule 
8.4(b). 
of 1991. 

That Subcommittee met, beginning in January of 1990, until April 

.Members of this Subcommittee were: 

Phyllis, Karasov, St. Paul, co-chairperson 
Phillip Arzt, Bloomington, co-chairperson 
Joan M. Hackel, St. Paul 
Keith F. Hughes, St. Cloud 
Dr. Charles Keffer, St. Paul (public member) 
Kenneth F. Kirwin, St. Paul 
Paul J. Marino, St. Paul 
Glenn D. Oliver, Minneapolis 
Betty M. Shaw, St. Paul 
Seth M. Colton, St. Paul 
Jennie M. Brown, Bloomington 

Mary Jo Ruff, Associate Executive Director for the Minnesota State 
Bar Association provided excellent staff assistance to the subcommittee. 

Initially, the Subcommittee was entitled the Discrimination in 
Employment Subcommittee. However, after reviewing the report of the 
Minnesota Supreme Court Task Force for Gender Fairness in the Courts and 
the Minnesota State Bar Association Report of the Committee on Women in 
the Legal Profession, the Subcommittee recommended to the Rules of 
Professional Conduct Committee that its name and purpose be expanded to 
incorporate discrimination in the legal profession rather than in 
employment only. Accordingly the Subcommittee changed its name to the 
Discrimination Subcommittee, and considered whether a rule or rules was 
necessary to address discrimination in the legal profession as a whole, 
rather than in employment only. 

11. Recommendations. 

A. The Subcommittee recommends that Rule 8.4 of the Minnesota Rules 
of Professional Conduct be amended to read as follows: 



RULE 8.4 MISCONDUCT 

It is professional misconduct for a lawyer to: 
(a) violate or attempt to violate the Rules of Professional Conduct, 

knowingly assist or induce another to do so, or do so through the act of 
another; 

W commit a criminal act that reflects adversely on the lawyer's 
honesty, trustworthiness or fitness as a lawyer in other respects; 

w engage in conduct involving dishonesty, fraud, deceit or 
misrepresentation; 

(d) engage in conduct that Is prejudicial to the administration of 
justice; 

(e) state or imply an ability to influence improperly a government 
agency or official; 

(f) knowingly assist a judge or judicial officer in conduct that is 
a violation of applicable rules of judicial conduct or other law;++ 

(g) harass a person on the basis of sex, race, age, creed, religion, 
color, national origin, disability, sexual preference or marital status in 
connection with a lawyer's professional activities; or 

s(h) commit a discriminatory act, prohibited by'iederal, state or 
local statute'or ordinance, that reflects adversely on the lawyer's 
fitness as a lawyer. Whether a discriminatory act reflects adversely on a 
lawyer's fitness as a lawyer shall be determined after consideration of 
all the circumstances, including (1) the seriousness of the act, (21 
whether the lawyer knew that It was prohibited by statute or ordinance, 
(3) whether it was part of a pattern of prohibited conduct, and (4) 
whether it was committed In connection with the lawyer's professional 
activities. 

The Subcommittee also drafted~changes to the Comment to Rule 8.4 
which the Subcommittee believes are integral to the intent and spirit of 
the recommended Rule 8.4(h). The recommended comment is as follows: 

Comment--l989 u 

"Many kinds of illegal conduct reflect adversely on fitness to 
practice law, such as offenses involving fraud and the offense of willful 
failure to file an income tax return. L1,..,..,,,,,, 9 

of those characteristics relevant to the practice of law. Offenses 
involving vjolence, dishonesty, or breach of trust, or serious 
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interference with the administration of justice are in that category. A 
Pattern of repeated offenses, even ones of minor significance when 
considered separately, can indicate indifference to legal obligation. 

Lawyers holding public office assume legal responsibilities going 
beyond those of other citizens. A lawyers abuse of public office can 
suggest an inability to fulfill the professional role of attorney. The 
same is true of abuse of positions of private trust such as trustee, 
executor, administrator, guardian, agent and officer, director or manager 
of a corporation or other organization. 

Parauraph (q) specifies a particularly eqreqious type of 
discriminatory act--harassment on the basis of sex, race, age, creed, 
reliqion, color, national oriqin, disability, sexual preference, or 
marital status. What constitutes harassment in this context may & 
determined with reference to anti-discrimination leqislation and case law 
thereunder. This harassment ordinarily involves the active burdeningof 
another, rather than mere passive failure to act properly 

Harassment on the basis of sex, race, age, creed, reiiqion, color, 
national oriqin, disability, sexual preference, or marital status may 
violate either paraqraph (q) or paraqraph (h). The harassment violates 
paraqraph (q) if the lawyer committed it in connection with the lawyer's 
professional activities. Harassment, even if not committed in connection 
with the lawyer's professional activities, violates paraqraph‘(h) if the 
harassment (1) is prohibited by anti-discrimination leqislation and (21 
reflects adversely on the lawyer's fitness as a lawyer, determined as 
specified in paraqraph (h). 

Paraqraph (h) reflects the premise that the concept of human equality 
lies at the very heart of our leqal system. A lawyer whose behavior 
demonstrates hostility toward or indifference to the policy of equal 
justice under the law may thereby manifest a lack of character required of 
members of the leqal profession. Therefore, a lawyer's discriminatory act 
prohibited by statute or ordinance may reflect adversely on his or her 
fitness as a lawyer even if the unlawful discriminatory act was not 
committed in connection with the lawyer's professional activities. 

Whether an unlawful discriminatoryct refiects adversely on fitness ----- 
as a lawyer is determined after consideration of all relevant 
circumstances, includinq the four factors listed in paraqraph (h). It is 
not required that the listed factors be considered equally, nor is the 
list intended to be exclusive. For example, it would also be relevant 
that the lawyer reasonably believed that his or her conduct was protected 
under the state or federal constitution or that the lamer was actinq in a 
capacity for which the law provides an exemption from civil liability. 
See, e.g., Minn. Sta_t. 8 317A.257 (unpaiddirector or officer of nonprofit 
organization act-g in qood faith and not willfully or recklesslyJ2 

A lawyer may refuse to comply with an obligation imposed by law upon 
a good faith belief that no valid obligation exists. The provisions of 
Rule l.Z(clM concerning a good faith challenge to the validity, scope, 
meaning or application of the law apply to challenges of legal regulation 
of the practice of law." 
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B. The intent of the Rule is to discipline attorneys only for acts 
which are prohibited by federal, state or local statute or ordinance, if 
such prohibited discriminatory acts reflect adversely on the lawyer's 
fitness as a lawyer. The Rule sets out four circumstances to be 
considered in assessing whether a discriminatory act reflects adversely on 
a lawyer's fitness as a lawyer. The language proposed by the Subcommittee 
to be included in the Comment provides that it is not required that the 
listed factors be considered equally, nor is the list intended to be 
exclusive. There are other factors which may be considered as well. The 
Comment specifically refers to at least two situations which are of 
significant concern to attorneys who serve in a volunteer capacity as 
directors or trustees of non-profit organizations. The proposed Comment 
provides that consideration is to be given to an attorney's reasonable 
belief that his or her conduct is constitutionally protected or is exempt 
from civil liability under, for example, the Minnesota Non-Profit 
Corporation Act's provisions for unpaid directors or officers of 
non-profit organizations. 
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